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Abstract and Keywords

Significant changes in family forms and dynamics (such as increases in nonmarital
cohabitation, children cared for by extended family, and same-sex couples with children)
have prompted policymakers to rethink the question of who is a legal parent. Specifically,
the law is grappling with which adults will be granted parental status or rights based on
their relationship with a child’s parent and why. This chapter reviews the mounting
number of doctrinal hooks used by courts, legislatures, and law reformers for deciding
when adults can make claims in children. It examines traditional parentage and family
privacy doctrines, reviews justifications for a dramatic widening of the parental tent, and
then turns to a set of fairness and child-welfare concerns raised by these concepts,
highlighting four major worries. It argues that costs of considering the parentage claims
of relational parents—both to the legal parent and to the child—have received inadequate
weight to date.
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1. The Morphing of Family Patterns

Professor David Meyer noted more than a decade ago that “[jludges and legislators
around the country are wrestling with the question [of parentage] as never before.”! The
challenge has only intensified since then, particularly as a result of equal treatment in
law for same-sex couples. It raises numerous subsidiary questions that go to the nature of
parentage: What features make the adult-child relationship worthy of respect and of
obligations under the law? Should the live-in partner of a child’s adoptive or biological
parent (together, “legal parents”) be able to force visitation or shared custody over the
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legal parent’s objection after the adults break up? How long should the adult have been
in a child’s life for the state to respect that tie when the legal parent objects?

The pressure to embrace broadened understandings of parentage comes from seismic
shifts in how Americans form families today. As recently as 1970, 80 percent of adults
formed families within marriage.? When children were born, the law generally “knew”
who the child’s parents were—the woman who gave birth and her husband—and ascribed
parentage accordingly.3 While infidelity occurred,* the marital presumption assigned
parentage to the mother’s husband; notions of family privacy shrouded from view the
possibility that another man might have fathered the child.®

By 2016, the number of marriages performed annually in the United States had ebbed to
“the lowest share on record”; just over half of US adults lived with a spouse.® Still,
marriage outstrips other family forms. In 2016, 60.25 million married couples lived in
America, compared to 7.2 million cohabitating-partner households.” As a fraction,
cohabiting partners represent 6.1 percent of all American households.2

These shifts transcend socio-economic lines but disproportionately impact poorer
families. Thirteen percent of adults who did not finish high school or who have incomes
below the 20th percentile are cohabiting with a partner, compared to 5 percent of
persons with middle and higher incomes.? Among US adults, 26 percent of persons with
family income “below the 20th percentile or who are high school dropouts” have married,
compared to 56 percent of those with income in the top half.1? Differences occur by
education level, too.!!

This morphing of family structure involves not just adults, but children. Today 40 percent
of US children are born outside of marriage; unmarried births as a fraction of all births
have crested 70 percent in some communities.!? Of course, whether a birth occurs inside
or outside marriage is not dispositive of whether a child lives with both biological or
adoptive parents. With a married birth mother, the child might have resulted from a
relationship outside marriage; an unmarried birth mother might be cohabiting with the
baby’s biological father.

However, approximately 3 million cohabiting-partner households include children in the
household who are the offspring of only one partner.!3 Other households are “mixed,”
containing children who are the biological or adoptive children of both parents, as well as
children who are the legal child of only one of the adults.!* A great number of children
live with only one legal parent, usually the child’s mother. This is true today for 11.7
million households—in 9.5 million of these (81 percent), children live with their
mothers.1>

As a result of these many different household types, children often come into contact with
the adults who are transient in the legal parent’s life. One in three children will
“experience two or more mother partnerships (either marriage or cohabitation)” by the
time they turn fifteen.!6
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Extended families have taken on bigger roles in many children’s lives, too. One in ten
children live with a grandparent, usually together with the child’s legal parent.!” For one
in ten of these children (1 percent of all children), the grandparent is the only caregiver.

Added to this are same-sex couples raising children who might be the biological or
adoptive children of one, but not both adults.'® Until Obergefell v. Hodges, these couples
were denied the ability to marry in much of the country and so clearly could not use any
marital presumption to legally connect both parties to the child, and today it remains
uncertain in many states to what extent marital presumptions apply to same-sex spouses.
In 2017, the US Supreme Court held that if a state confers legal-parent status on a man
married to a woman who conceives by artificial insemination of donated sperm then it
must likewise confer legal-parent status on a woman who is married to a woman at the
time she conceives using donated sperm, as a matter of equal protection.!? Birth
certificates for children conceived by sperm donation, the majority said, are not markers
of biology, regardless of the sex of the mother’s spouse, but rather simply a “form of legal
recognition.”20

This demographic sea change in a matter of decades, combined with technological
changes in assisted conception,?! naturally has “raised a number of questions that, 30
years ago, would have been unheard of”22; Answering these thorny questions about who
precisely is a child’s parents has fallen largely to state lawmakers, courts, and law reform
bodies in the face of “sustained silence” by the US Supreme Court about the essence and
outer boundaries of claims that one is a child’s legal parent.23

The result: a set of doctrines that sometimes protect the interests of adults involved in
the child’s life, usually as a result of living with the child’s parent or because the child’s
parent sought and accepted help in caring for the child. These claims to be legally
determined the child’s parent—or to receive rights in the child like those given to parents
—may be grouped under the heading of “relational parentage.”

This chapter reviews the mounting number of doctrinal hooks used by courts,
legislatures, and law reformers for deciding when adults can make claims in children. It
examines traditional parentage and family privacy doctrines, reviews justifications for a
dramatic widening of the parental tent, and then turns to a set of fairness and child-
welfare concerns raised by these concepts, highlighting four major worries. It argues that
costs of considering the parentage claims of relational parents—both to the legal parent
and to the child—have received inadequate weight to date.

2. Traditional Notions of Parentage and Family
Privacy

Historically, legal parentage was predicated solely and directly on biology for mothers,
and indirectly on biology in the case of men married to birth mothers via a nearly
irrebuttable marital presumption. In the 1800s, though, adoption developed in modern
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western societies as a way to allow unrelated adults to become legal parents of a child
whose birth parents voluntarily relinquished parental rights or lost them because of
unfitness.24

Notions of who counted as one’s family then remained largely “settled” until Stanley v.
Illinois, in 1972, the seminal unwed father case.2? In Stanley, the court considered the
constitutionality of Illinois’s statutory scheme, which, like most states’ laws early in US
history, did not confer legal parenthood on fathers of children born outside marriage.
Peter Stanley had lived with his children for most of their lives, while living intermittently
with their mother for eighteen years. When she passed away, the children became wards
of the state even though Stanley wanted custody. The Court held that the US
Constitution’s due process guarantees entitled Stanley, because of his biological
connection and his having participated substantially in raising the children, to legal
parenthood if he could demonstrate in a hearing that he was fit to raise them.

Stanley and four subsequent Supreme Court decisions regarding unwed fathers “make
clear” that connections other than biology also matter: “past caregiving, diligence, and
the nature of the mother’s relationships with the biological father and, if she is married,
her husband.”2% Indeed, “no single criterion controls the constitutional definition of
parenthood.”2” Because “the Court has never systematically addressed the basic question
of how parenthood should be defined for purposes of the Fourteenth Amendment,”%8
however, a burgeoning scholarship has emerged to flesh out where that constitutional
floor should fall.2?

However defined, a braiding of liberty interests form a protective cocoon around intimate
life, which have “emerge[d] piecemeal”: marriage, kinship, contraception, abortion, and
the right to rear one’s child.3? The Court in Obergefell suggested that even children have
constitutionally protected interests in family life.3! Together, these “liberties” secure a
family’s privacy and freedom from state intrusion.32

As a result of legislative and court decisions to protect parents’ desires to control
children’s upbringing, a child’s legal parents can control who is part of the child’s life,
without oversight by any state agency. The Maine Supreme Court once explained that
“forcing a parent to expend time and resources defending against a third-party claim to a
child is itself an infringement on the fundamental right to parent.”33 During an intact
relationship, the law has little to say about who the parent admits into the child’s life,
absent abuse and neglect—relying on the parent’s “natural bonds of affection” to secure
the child’s welfare.34

Claims of relational parentage arise when the legal parent does not voluntarily accede to
access by an adult the parent previously included in the child’s life or when such an adult
wants no further obligation to the child. The first hurdle facing such a claimant is
standing. Allowing standing when a legal parent opposes that adult’s continued presence
in the child’s life, in the view of many, allows that adult “to interfere with the biological
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mother’s rights over her children.”3% Yet denying standing might cut off relationships
important to a child’s wellbeing and support.

With respect to a same-sex partner of a legal parent, courts generally grant standing to
seek shared custody or visitation if they would have found standing for similarly situated
men. Thus, in Chatterjee v. King, one woman in a same-sex couple adopted a child from
Russia, who was co-parented by the other woman until their relationship ended.3® When
the adoptive mother tried to end her partner’s relationship with the child, the partner
sought a declaration of parentage and shared custody. The trial court dismissed the suit
and the appeals court concluded the partner could not seek parentage absent the
adoptive mother’s unfitness. The New Mexico Supreme Court reversed. Because the
partner alleged facts that would establish “a presumption that a man is a natural parent,”
the partner qualified as “an interested party who has standing to pursue joint custody.”3”
Animating the decision in part was the state’s “public policy [of] encourag[ing] the
support of children, financial and otherwise, by providers willing and able to care for the
child.”38

Some have argued for a robust gatekeeping function when deciding standing, to minimize
the burden on legal parents, such that a claimant would have to make a prima facie
showing that he or she is likely to satisfy the relevant substantive test for relational
parenthood. 39 The Uniform Law Commission’s 2017 proposals require claimants to
“allegel[] facts sufficient to satisfy [one test, de facto parenthood] by a preponderance of
the evidence.”4? The Uniform Law Commission is a group of lawyers, judges, legislators,
and professors that proposes model laws that states may enact to promote consistency
across the states.! Their proposals can be very influential with state legislators.

As the next Part shows, legislatures and courts in many jurisdictions have recently
expanded the substantive rules for conferring legal-parent status to include relational
parents. “Widely disparate standards” for parenthood have resulted.*2

3. The Contours of and Rationale for Relational
Parentage

A cluster of cases pushes notions of parentage, all arising out of a very common
phenomenon: a legal parent relies upon or accepts caretaking for a child for a period of
time from another adult, until a rupture occurs in the adults’ relationship. At rupture,
claims of parentage might be brought by the legal parent as a device to secure continued
support for the child or by the now-excluded adult as a device for maintaining the
relationship to the child.

3.1. Relationships Giving Rise to Claims of Relational Parentage

Five very different fact patterns give rise to claims of continuing contact with a child—or
more rarely, as a ground for imposing a continuing support duty upon an adult who is not
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related to the child through biology or adoption but has been in the child’s life as a result
of his or her relationship with a child’s legal parent, usually the mother. These claims to
be a relational parent raise very different equities.

3.1.1. Cuckolded Husbands

Probably the oldest legal mechanism for assigning parental rights and duties to adults
who lack a biological or adoptive connection to a child is the presumption of paternity.
The law presumed that a child born to a married mother was the child of the mother’s
husband, even though in some fraction of cases the child’s father was another man.*3 In
limited circumstances, the presumption could be rebutted by the husband or wife by
showing that the husband is not in fact the biological father, thus precluding both
visitation and child support if the couple separated.** The presumption ensured the
family’s privacy against state intrusion and provided a bright line for paternity
determinations at a time before blood and DNA tests.

More recently, states have developed devices for assigning parentage outside of
marriage. A man can sign a voluntary acknowledgment of paternity.%® Increasingly, a man
who is living with the child at birth or during a time frame 300 days prior will be
presumed to be the child’s parent as well.46

Presumed fathers who rankle at supporting a child they knew or discover is “not their
own” might seek to “disestablish paternity” after breakup.#” A slight majority of states
allow men to rescind voluntary acknowledgments of paternity,*® and a growing number
allow actions to set aside a determination of paternity for fraud or some similar
circumstance.?

3.1.2. Live-In Partners

A second classic case involves adults who come into a child’s life after birth by forming a
relationship with an existing legal parent. These partners might marry the child’s legal
parent, or the adults might cohabit. They could be in the child’s life for long spans of time
or brief periods. They might be willing to adopt the child while the adults are together but
unable to do so. Because in nearly all US states a child can have only two legal parents,>°
a willing relational parent cannot cement ties to the child through adoption without an
existing parent (e.g., the biological or adoptive parent who is not the relational parent’s
partner) agreeing to forfeit his or her parental rights. In these cases, the legal parent’s
partner might seek custody or visitation of the legal parent’s child after the couple parts
ways, or the child’s legal parent might seek continued financial support. Parts 4-6
synopsize a number of these cases.

3.1.3. Same-Sex Couples

The third classic case involves same-sex couples. As Chatterjee illustrated, often one
member of the couple has a biological or adoptive connection to the child, placing them in
a position to bar the other from the child’s life. Prior to Obergefell v. Hodges and the
extension of the marital presumption for cases of donor-assisted reproduction in Pavan,
same-sex couples who jointly raised a child faced hurdles to having both partners
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recognized as legal parents. Some states allowed second-parent adoption in such cases,?!

but most did not.

3.1.4. Grandparents and Extended Family

Often, a legal parent lives with a member of his or her extended family who shares or
does the majority of the caretaking for a child. This might be because the legal parent is
absent for extended periods because of work obligations, substance use, or other
reasons.’? The legal parent might use this time to gain an education or otherwise improve
the parent’s life chances, after which the parent might seek to re-establish the bond with
the child after an absence and limit or end contact with the caretaker family member,
who then seeks visitation or even custody.

In the 1990s, states enacted statutes allowing award of visitation to grandparents in a
variety of circumstances.®3 Some permit visitation to be awarded to any interested person
if the court determines that a continued relationship with the child would be in the child’s
best interests®* or, more narrowly, prevent detriment to the child.?® In some cases,
grandparent visitation rights have survived the termination of the parent’s parental
rights.>6

These statutes have been challenged as invading parents’ rights to the care and custody
of their children, under both state constitutions and the US Constitution’s Due Process
Clause. In Troxel v. Granville, the mother of two children appealed a Washington court
order, applying Washington law, that granted visitation with her two children by the
children’s paternal grandparents after the children’s father died; the mother did not
object to visitation altogether but rankled at the amount. °” Washington law allowed a
court to award visitation with a child to any person at any time based on a finding that
this would be in the child’s best interests.

The US Supreme Court found that the Washington statute, as applied, infringed on the
“fundamental right of parents to make decisions concerning the care, custody, and
control of their children.”>® But the plurality decision required merely that states “accord
at least some special weight to the parent’s own determination” of what is in the child’s
best interests. The plurality speculated that without such respect for the parent’s view, a
judge’s personal values or biases would often determine outcomes for children.®® Troxel
precipitated a veritable “avalanche of state court litigation over the constitutionality of
child custody and visitation laws.”®% However, though Troxel “limits state power to
redefine the substantive prerogatives accorded parents,” it does not “place any
constitutional limitations on the ability of states to legislatively, or through their common
law, define a parent or family.”5!

3.1.5. Death of the Child’s Legal Parent

Finally, a legal parent might predecease her minor child, raising the difficult question of
who will care for the child now. The child might not know or have little connection to her
other biological parent, and might have lived with and been cared for by the deceased
parent’s spouse or partner. Maintaining the connection with that caregiver would give the
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child security and stability and likely be preferable to awarding custody to an absent
biological parent.

Consider In re Marriage of Winczewski.6? There, a married mother and father in Oregon
received joint custody of their two children upon divorce.®3 The father later obtained sole
custody after the mother exhibited “substantial emotional problems” impacting her
parenting ability.64 His parents pitched in, providing “substantial assistance in caring for
the children.”® One year before the father died of cancer, the grandparents intervened in
a pending custody action between the parents.®6 After the father’s death, and as the
litigation proceeded, the mother took the children to live with her.” The mother focused
on her own grief and blamed the father for developing cancer; she denied the children
therapy that might have prevented mental and emotional problems they later exhibited.®8
The mother neglected both children’s medical needs; she discontinued anti-depressant
medication for one child with “explosive outbursts, [who was] losing control, ... was
depressed, physically, [and] having nightmares.” The other child’s tooth decay, vision, and
learning disabilities went untreated.®® The mother planned to home school the children
despite one child’s speech problems and her own lack of education training. And she
required the children to sleep in the same bed with her and her husband.”? After finding
the grandparents had rebutted the statutory presumption that the mother acted in her
children’s best interests, the court awarded custody to the grandparents, finding it was
necessary to avoid serious physical and emotional problems with the children.”!

In all these instances, an adult claiming relational parent status has a connection to a
child by virtue of a relationship with a legal parent, and the legal parent (if alive) is
seeking to either keep the relational parent in the child’s life as a source of support or
seeking to exclude the relational parent.

3.2. The Grounding of Rights and Obligations by Relational Parents

States have used a cluster of doctrines to decide when to award rights of association,
care, decision-making, and even full custody for a child to relational parents, doctrines
undergirded by very different intuitions. Some rest on the nature of the bond, recognizing
relationships the preservation of which will be in the child’s best interests. In many
instances, the individual making a claim is the only father a child has ever known.”?

A second explanation is that because of a bond, the relational parent eventually is seen by
the child as a parent: “[a] person who provides a child’s daily care and who, thereby,
develops a close bond and personal relationship with the child becomes the psychological
parent to whom the child turns for love, guidance, and security.””3

A third explanation stresses the harm that will follow from disrupting the bond that has
developed between the claimant and the child, often captured in the idea of “irreparable
harm” to the children.”# One potential harm is loss of financial support. For example,
where an inmate held out his wife’s child as his own even though conceived while he was
in prison, the court of appeals estopped the husband from denying paternity during the
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couple’s divorce because his conduct meant the mother need not seek support from the
biological father.”?

Some courts and legislatures emphasize fairness to the adult making the claim: he or she
is entitled to maintain that relationship. This might occur, for example, in a family where
only one of the two adults is permitted under state law to adopt a child. Without relational
parentage, the adoptive parent would receive all rights in the children, with no recourse
by his or her partner. Recognizing rights of continued association for adults who take on
responsibility for children will encourage more adults to do so.”®

Bolstering fairness concerns are the legal parent’s conduct in encouraging the
relationship with his or her child. Equitable doctrines might prevent a legal parent from
back-walking assertions during the intact relationship that the relational parent is the
child’s parent. Thus, a mother’s conduct, in holding out a person as the child’s father or
second mother, might estop her from later denying a claim for relational parentage.””’

Some scholars stress intent during the intact relationship. For example, Professor Higdon
argues that parentage should obtain in cases where parentage was always meant to be
imbued: Intent would be present when the individual is an intended parent before, at the
time of conception, or early in the child’s life.”® Intent to co-parent would not only
distinguish parties who meant to share parenting before relations soured from more
transient individuals who share the parent’s life during the child’s minority, but it would
also better protect parentage determinations from invidious discrimination, for example,
against LGBT persons.’?

With estoppel and intent, of central importance is how one gauges the legal parent’s
assent. Sensitive to encroaching on the prerogatives of the legal parent, Montana
requires active promotion.8? Delaware’s parentage law requires that the mother not only
consents to receiving assistance with the child’s upbringing but also nurtures the
relationship between the child and de-facto parent.8! Others credit only relationships that
began “with the consent and encouragement of the child’s legal parent.”82 By contrast,
under the American Law Institute’s test for de facto parenthood, simply allowing a live-in
partner to help with things like taking a child to the doctor (in equal measure to one’s
own efforts) opens the legal parent to having the partner in the child’s life until the child
becomes as adult.?3 If there is a single area of agreement, it is that paid caretaking
should not be the grounds for awarding parental rights.84 As the next part shows, the
tests for recognizing relational parents manifest as much variability as the explanations.

3.3. The Legal Hooks

Because the US Supreme Court has not established clear or comprehensive guidelines for
states’ conferral of initial legal-parent status, state legislators, courts, and law reform
bodies have been left to outline the boundaries of parentage.85 Courts, legislators, and
others have used four doctrinal “hooks” to permit an adult to press a claim for legal
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status as a relational parent. These threshold tests outline the essence of the kind of
relationships the state considers worthy of protection.86

3.3.1. Psychological Parenthood

In some tests for psychological parenthood, care for a child matters only when it crosses
a tipping point and the child turns to that person “for love, guidance, and security.”8” The
“close bond and personal relationship” results from “provid[ing] a child’s daily care.”8® In
other jurisdictions, a psychological parent is someone doing the day-in-day-out job of
parenting: “a psychological parent is a person who, on a continuing day-to-day basis,
through interaction, companionship, interplay, and mutuality, fulfills a child’s
psychological and physical needs for a parent and provides for the child's emotional and
financial support.”®? Presumably, in both conceptions, one is unlikely to fulfill this role
without living with the child.

3.3.2.In Loco Parentis

Some jurisdictions give standing to any adult who literally has stood in the place of a
parent, in loco parentis. A person puts him or herself “in the situation of a lawful parent
by assuming the obligations incident to the parental relationship without going through
the formality of a legal adoption.” %0 Two aspects are crucial: “first, the assumption of a
parental status, and, second, the discharge of parental duties.”?!

3.3.3. Parent by Estoppel

Claims that one is a parent by estoppel might be advanced by the legal parent—to secure
support, or by an adult being excluded from the child’s life—as a device for maintaining
contact. In New Mexico, estoppel might apply if the partner was “providing full-time
emotional and financial support for the child.”%2 Some jurisdictions and law reform
proposals confine parent by estoppel to instances when an individual “lived with the child
since the child’s birth, holding out and accepting full and permanent responsibilities as
parent, as part of a prior co-parenting agreement with the child’s legal parent ... to raise
a child together each with full parental rights and responsibilities.”?3 In some cases, a
person might be estopped from denying parentage despite not having lived with the child,
such as after signing a voluntary acknowledgment of paternity.

3.3.4. De Facto Parent

Twenty-four states have adopted some version of a de facto parent test.* What makes
one a de facto parent and what rights or obligations that status carries have eluded a
single consistent understanding. For the Maine Supreme Court, a de facto parent must
have “a permanent, unequivocal, committed, and responsible role.”?®> The new Uniform
Parentage Act (UPA) treats as “parents in fact” those who come into the child’s life after
birth for a “significant period” and provide consistent caretaking, hold the child out as
their own, and undertake “full and permanent responsibilities of a parent,” when that
results in a “bonded and dependent relationship with the child which is parental in
nature.” If the child’s legal parent “fostered or supported” the relationship and
continuing it is in the child’s best interests, that individual can receive the full panoply of
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parenting rights.?® As a de facto parent, the individual has “parity with any other legal
parents, including genetic parents, for all purposes.”?’ However, de facto parent status
under the 2017 UPA operates as a one-way ratchet—it can be asserted by those seeking
rights, but not by those seeking continued support for a child.%®

As Professor Jeffrey Shulman aptly observes, proposals for relational parentage rights
“almost always come packaged with the assurance that there is a well-defined perimeter
to the circle of parental candidates.”

Figure 1 graphically captures the variability among conceptions of what makes one a
relational parent. The Appendix more fully captures the variability in approaches.
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3.4. The Relational Parent’s Bundle of Rights

Exacerbating this variability is precisely what rights and obligations flow from relational
parentage. As noted above, the 2017 UPA would place parents by estoppel and de facto
parents “in parity with ... genetic parents for all purposes.”?? Similarly, Maine’s Supreme
Court has allowed de facto parents to exercise all the rights of a legal parent.1°0 Some
scholars believe that states have “broad authority to identify nontraditional care givers as
parents,” but must “afford their child-rearing decisions the same strong protection
afforded more traditional parental figures.”101

For some courts, equality of treatment goes too far. In Clifford S. v. Superior Court,192 the
California Court of Appeals concluded that the US Constitution does not require the state
to accord the same rights to de facto parents that are enjoyed by legal parents. Often,
legal parents retain priority over a relational parent unless harm is likely to result to the
child. Thus, in McAllister v. McAllister,193 Robin McAllister met and moved in with Mark
McAllister while she was pregnant with another man’s child.1%4 Mark sought custody of
the child, E.M., after he and Robin divorced.1% After being found to be E.M.’s
psychological parent, Mark ultimately received reasonable visitation and communication
rights; Robin retained decision-making responsibility and primary-residential
responsibility.196 The court explained that in a contest between a psychological parent
and a natural parent, the natural parent’s paramount right to custody prevails unless it is
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in the child’s best interests to award custody to the psychological parent to prevent
serious harm or detriment to the child.!?” A number of courts adopting tests for relational
parentage have limited the right received to visitation.198 Obviously, the smaller the
bundle of rights conferred on relational parents, the greater the control the legal parent
enjoys.109

Whether to impose duties of support on relational parents has long perplexed lawmakers.
Many states by statute require stepparents to provide financial support for stepchildren,
but only as a backup should the legal parent fail to provide support and only while the
child lives in the stepparent’s home—not after the adults’ relationship ends.119
Correspondingly, former stepparents per se have no legal rights regarding the child.
“Traditionally, whoever had rights had responsibilities.”!!! Thus, courts that have deemed
someone a de facto parent have generally also imposed a support obligation.!12

3.5. The Costs of Variability

The tests for recognizing relational parents have grown more scattered, if not “more
incoherent,”!13 with time. Though some states recognize relational parentage claims by
statute,!'4 most have developed doctrines through the common law, and courts are not
“equipped to gather broad public input and distill public preferences for handling the
hard choices and complex issues involved in determining third-party custody and
visitation from the many options available.”115 The variability across states means that
whether someone is deemed a relational parent might depend on where venue lies for
one’s case. It also means that the legal rules might not be clear to the public;
consequently, many people might not fully understand the legal implications of entering
into or continuing an intimate relationship. Legal parents might “unknowingly
compromise[] substantial parental rights,” and adults in the child’s life might
“involuntarily assumel] ... significant parental duties.”116

4. Child Protection Concerns

Many question whether “granting rights to more and more parental claimants or ...
creating new varieties of constitutionally protected parenthood” in fact serves children’s
best interests.!!” Relational parents, like biological parents, are not subject to the
background checks and home studies that formal adopters undergo,!18 though a best-
interests element of the legal rule might serve that function to some extent. Thus, some
worry that “states have few mechanisms in place to thwart socially undesirable parentage
via de facto adoptions.”!1? The remainder of this chapter considers three cautionary
cases.

In 2005, 11-year-old Haleigh Poutre was rushed to the hospital by her adoptive mother,
Holli, and Holli’s husband, Jason, for what they labeled “flu like symptoms.” Haleigh was
unresponsive. Doctors would later determine that Haleigh’s brain stem had “partly
sheared”120 as a result of a traumatic brain injury “similar to those caused by high speed
car wrecks.” Haleigh’s body was also riddled with “bruises, sores and scabbed-over
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burns;” her “teeth were broken, her face was swollen,” and she was “extremely thin,
[and] her abdomen was sunken.”!2! Dr. Christine Barron, a child-abuse specialist, would
later say that “many of the wounds were telltale signs of cigarette burns, ligature marks,
and severe whippings with a cord or beltlike object.”2? The resulting investigation would
turn out to be the fourteenth time in three-plus years that the Massachusetts Department
of Social Services (MDSS) had investigated Haleigh’s treatment. We “missed signs of
abuse,” Commissioner Harry Spence acknowledged.!?3

Plunged into a coma, Haleigh would lose her adoptive mother less than two weeks later,
when the mother was murdered by her own grandmother.1?4 Haleigh’s biological father’s
parental rights had been terminated long before, leaving a void.'2? Jason then stepped
forward to make medical decisions for Haleigh.!26 Indeed, Jason would satisfy most tests
for a de facto parent, as they focus on behaviors more than assessment of the quality of
the relationship. During his marriage to Haleigh’s adoptive mother, Jason was:

the person who the children call[ed] daddy, the person who they cuddle[d] up to,
the person who they play[ed] ball [with] in the backyard, the person who they
practice[d] with for their softball team, or who coache[d] their team, or who
[brought] them to their activities, or who work[ed] very hard so that their after
school activities [could] be paid for.127

A mechanic, Jason had taught Haleigh how to “work[] on cars.”!28 Haleigh “handed him
tools and ... kept him company” while he worked.!?° Jason “renovat[ed Haleigh’s]
bedroom, carpeting[,] and wallpapering there and throughout the house.”!3% On Friday
and Saturday nights, Haleigh, her half-brother, Jason and Holli “would have movie night.
They would all pop corn, sit and watch movies together, have family fun, and other
relationships.”13! At least one family friend believed that “Jason seemed to have a heart
for Haleigh.”132

Given Haleigh’s grim prognosis, MDSS asked authorities to enter a do-not-resuscitate
(DNR) order in Haleigh’s medical record, but Jason strenuously objected. At a hearing,
Jason asked to make decisions for Haleigh as her de facto father, but exercised his Fifth
Amendment prerogative not to speak.!33 By insisting that Haleigh remain on life support,
Jason could avoid a potential murder charge.!34 In denying Jason’s claim to make medical
decisions for Haleigh, the trial judge drew “a negative inference” from his asserting the
Fifth Amendment and concluded that Jason had “not ... met the specific[] test”!3° for de
facto parenthood in Massachusetts. Jason appealed, but the Massachusetts Supreme
Judicial Court affirmed,!3% stating that “[t]o recognize [Jason] as a de facto parent, in
order that he may participate in medical ... decision [making for Haleigh] ... would
amount to an illogical and unprincipled perversion of the doctrine.”!37 Despite the test’s
focus “explicitly on the existence of a significant preexisting relationship,” that “standard
presumes that the bond between a child and a de facto parent will be, above all, loving
and nurturing.”138 Faced with the ludicrousness of giving Haleigh’s abuser parental
rights, the court concluded that henceforth the gravamen of a parent-child relationship—
a loving, bonded, dependent relationship between the child and that adult—must always
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be shown. Ultimately, a jury found Jason guilty on five counts of battering Haleigh or
allowing Haleigh’s adoptive mother to beat her with a bat, and he was sentenced to
twelve to fifteen years in state prison.

5. Parents Lose the Ability to Control Who Is in
the Child’s Life

Lowering the bar to standing also creates risks for children. Legal parents might be
shocked to learn that they could lose control over who is in the child’s life going forward
simply by living together with a romantic interest even for a brief time. This could occur
even if the short-term partner has been abusive or terrorized the parent or children.
Consider the Maine Supreme Court’s 2014 case, Pitts v. Moore.139 There, a man, Pitts,
and a woman, Moore, had an off-and-on relationship for eight years. During a separation,
Moore became pregnant by another man. Pitts and Moore later reunited, the child was
born, and the adults stayed together for eleven months longer. After the two split, they
briefly attempted to reconcile—which ended with Moore filing for protection from abuse
against Pitts. Pitts was barred from seeing the child for a month.

Pitts nevertheless petitioned the Maine District Court for parental rights and
responsibilities concerning the child, stipulating that he was not the child’s biological
father. Based on his eleven-month involvement with Moore following the child’s birth, the
lower court found Pitts to be a de facto parent. It awarded Pitts unsupervised contact
with the child, but imposed no financial or other parental responsibility.14? Moore
litigated for three more years before the Supreme Court of Maine finally reversed that
lower court decision.

6. People Dangerous to Children Can Claim
Rights

Relational parent rules create danger not only for children, but also for legal parents who
might find themselves hopelessly entangled in ongoing conflict with an abuser claiming to
be a relational parent. Consider Moreau v. Sylvester.'4l A mother of two children was in a
relationship with a man for nine years, but they never married. Neither child was his.
After the adults separated, the man continued to care for the children at times and
sometimes threatened not to return the children. In one instance three years after their
break-up, the man sent a text to the children’s mother that read “I promise you, for the
rest of my life, I will find my girls and I will never stop, ever.” At 2:00 a.m., he showed up
at the house where she and the children were staying, banging loudly on the door until
the police arrived. The mother and her children had no means of escape while this
occurred.'4? After a hearing, a trial court determined that the man had placed the mother
and children in imminent fear of serious physical harm and issued an order preventing
the man from contacting or interacting with them for a year.143
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Separately, the man filed an emergency petition in family court seeking sole physical and
legal custody of the mother’s children. The trial court dismissed the action because he
was not related to the children in any way; he appealed, claiming he was a de facto
parent.!44 The Vermont Supreme Court rejected his argument and affirmed the trial
court’s decision to dismiss.145 Altogether, it took twenty-five months for the mother to
exclude from their lives a man who had placed her and her children in fear of serious
harm.

7. Conclusion

States and courts have splintered over whether rights are due to individuals who form
relationships with children as a result of their relationship to the child’s legal parent.
Because the US Supreme Court “has never systematically addressed the basic question of
how parenthood should be defined for purposes of the Fourteenth Amendment,” 146
lawmakers and courts have written on a blank constitutional slate. Using a variety of
legal doctrines, they have given rights in children to many “relational parents”—adults
who have no biological or adoptive tie to the child but who have interacted with the child
as a result of a relationship with the child’s legal parent. Despite the recommendations of
some law reform bodies, judges nearly always also impose corresponding duties of
support for the child. The result: a deep incoherence over what precisely should make
someone a child’s “parent.” Emerging cases reveal the risks from a still-undertheorized
extension of parenting rights, including how difficult it is for legal parents, usually
mothers, to exclude bad influences and even dangerous persons from their children’s
lives.

Appendix
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